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Pronouncement

ORDER

PER S. BALAKRISHNAN, Accountant Member :

This appeal filed by the assessee against the order of the Ld.
Commissioner of Income Tax (Appeals), National Faceless Appeal
Centre, Delhi [Ld. CIT(A)-NFAC] vide DIN & Order No.

ITBA/NFAC/S/250/2023-24/1054476867(1), dated 20/07/2023 arising
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out of the order passed U/s. 144 of the Income Tax Act, 1961 [the Act],

dated 21/06/2019 for the AY 2017-18.

2. Brief facts of the case are that the assessee is an individual. On
verification of the data relating to ‘cash deposits during the
demonetization period’ available in AIMS module of ITBA, the Ld. AO
noticed that the assessee had made substantial cash deposits into the
bank account(s) during the demonetization period but not filed the
return of income within the due date specified U/s. 139 of the Act.
Hence, the Ld. AO issued a notice U/s. 142(1) of the Act dated
23/11/2017. Since there was no response from the assessee, the Ld. AO
iIssued a show cause letter dated 6/6/2019 which was served on the
assessee on 7/6/2019 and called for certain information regarding the
cash transactions made during the demonetization period and was
asked to furnish the evidences. However, there was no response from the
assessee. On perusal of the ITS data of the assessee on ITBA Portal for
the AY 2017-18 as well as the bank account statements obtained from
the concerned banks wherein the assessee is maintaining the bank
accounts, the Ld. AO observed that the assessee has cash credits worth
Rs. 98,90,900/- in his bank account out of which, an amount of Rs.
92,01,400/- was deposited during the demonetization period and

whereas the balance amount of Rs. 6,89,500/- has been deposited in pre
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and post demonetization period. In connection with the above cash
deposits, the Ld. AO issued a show cause notice and the assessee was
asked to furnish the explanation on or before 21/6/2019. Since there
was no reply from the assessee, the Ld. AO came to a conclusion that the
assessee is not willing to cooperate with the Department and therefore
proceeded to complete the assessment in accordance with the provisions
of section 144 of the Act based on the material available on record. Thus,
the Ld. AO completed the best judgment assessment U/s. 144 of the Act
determining the assessed income at Rs. 98,90,900/- and thereby made
an addition of Rs. 98,90,000/- U/s. 69A of the Act as unexplained cash
deposits during the year and passed the assessment order on
21/6/2019. Aggrieved by the order of the Ld.AO, the assessee filed an
appeal before the Ld. CIT (A)-NFAC. On appeal the Ld. CIT(A)-NFAC
dismissed the appeal of the assessee ex-parte as there was no
compliance to the notices issued to the assessee nor the assessee filed
any written submissions. While dismissing the assessee’s case, the Ld.
CIT(A)-NFAC relied on the judgments of various High Courts. Aggrieved
by the order of the Ld. CIT(A)-NFAC, the assessee is in appeal before us

by raising the following grounds of appeal:

1. “The order of the learned Commissioner of Income-Tax
(Appeals) is erroneous both on facts and in law.
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2. The learned Commissioner of Income-Tax (Appeals) erred in
deciding the appeal without providing proper opportunity.

3. The learned Commissioner of Income-Tax (Appeals) erred in
not deciding the grounds on merit and further erred in
confirming the action of the Assessing officer in completing
the assessment u/s 144 and in determining the total income
at Rs.98,90,900/-.

4. The learned Commissioner of Income-Tax (Appeals) erred in
confirming the action of the Assessing officer in treating the
aggregate of the deposits made into SBI as the income of the
appellant assessable u/s 69A of the I.T. Act and in taxing
the addition by applying the provisions of Sec.115BBE of
the I.T. Act. The Assessing officer ought to have seen that
the deposits represent business receipts and neither the
provisions of Sec.69A nor Sec. 115BBE are applicable.

5. Any other ground that may be urged at the time of hearing.”

3. At the outset, the Ld. AR submitted that the appeal of the assessee
may be remitted back to the file of the Ld. CIT(A)-NFAC because the Ld.
Revenue Authorities did not provide proper opportunity to the assessee
of being heard. The Ld.AR further submitted that Ld. AO did not
consider the submissions made by the assessee in his statement
recorded before the Ld. AO in response to the notice U/s. 131 of the Act
wherein the assessee had explained the sources of cash deposits in the
bank account to the tune of Rs. 98,90,000/- in the AY 2017-18 and
passed the exparte order. Therefore, the Ld. AR pleaded that one more

opportunity may be provided to the assessee of being heard before the
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Ld. CIT(A)-NFAC to substantiate the claim of the assessee with evidence

following the principles of natural justice.

The Ld. DR on the other hand argued by stating that proper
opportunity was given to the assessee but neither the assessee nor the
assessee’s Counsel failed to appear / made submissions before the Ld.
Revenue Authorities due to which the Ld. Revenue Authorities did not
have any other option but to pass orders based on the materials available
on record. Therefore, the Ld. DR prayed that the order of the Ld. AO and

the Ld.CIT (A)-NFAC need no interference.

4. After hearing both the sides and on perusal of the orders of the Ld.
Revenue Authorities as well as the material available on record, we find
that though the orders passed by the Ld. Revenue Authorities are ex-
parte, it is apparent that the assessee had not cooperated with the Ld.
Revenue Authorities at the time of hearing. Therefore, the Ld. Revenue
Authorities have no option except to pass the exparte orders. However,
considering nature of issue involved in the appeal as well as the prayer of
the Ld. AR, and in the interest of justice, we hereby remit the matter
back to the file of Ld. CIT (A)-NFAC in order to consider the appeal afresh
and decide the issue on merits by providing one more opportunity to the
assessee of being heard. At the same breath, we also hereby caution the

assessee to promptly co-operate before the Ld. Revenue Authorities in
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their proceedings failing which the Ld. Revenue Authorities shall be at
liberty to pass appropriate orders in accordance with law and merits

based on the materials on the record. It is ordered accordingly.

5. In the result, appeal of the assessee is allowed for statistical

purposes as indicated herein above.

Pronounced in the open Court on 29th November, 2023.

Sd/- Sd/-
(§5F AT Tl 153N (TH ST SUTed)
(DUVVURU RL REDDY) (S.BALAKRISHNAN)
ATRASHEEET/JUDICIAL MEMBER @1 GeEg/ACCOUNTANT MEMBER

Dated : 29.11.2023
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